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His MAJESTY's ADVOCATE, 


AGAINST 


JOSEPH TAYLOR; PANNEL 


HE indictment charges the pannel with baving been guilty 

of the crime of theft, or horſe-ſtealing, IN so FAR as he 

did, upon the twenty-ninch of July laſt, ſteal and carry away from 
off ſome paſture-grounds in the neighbourhood of the city of Car- 
lile, in the county of Cumberland, three mares, two of them the pro- 
perty of Joſeph Aitkinſon maltſter in Carlile, and the third belonging 
to George Little refidenter in that city: That the pannel fled into 


Scotland with theſe mares; and the ſaid Joſeph Aitkinſon having 


purſued and traced him from place to place, at length came up 
with him at Bank-houſe, in the ſhire of Edinburgh, where he 
ſeized him by warrant of a Juſtice of Peace; and the three ſtolen 
mares were found in his poſſeſſion. 

When this indictment was read in court, the counſel for the pan- 
nel declined your Lordſhips juriſdiction. They pleaded, That it 
appeared from the indictment itſelf, that, if the pannel had been 
guilty of the crime libelled, it was committed in England; and 
conſequently, that he could not be tried before the criminal courts 
of Scotland for a crime committed extra territorium: That, by the 
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laws of all the world, no criminal judges have power to try crimes 
committed in a foreign nation not ſubject to their juriſdiction, and 
which is governed by its own laws: That tho' the kingdoms of 
Scotland and England are now united; yet, as each of theſe king- 
doms ſtill preſerves its own laws, they muſt, in the preſent queſtion, 
be conſidered, to all intents and purpoſes, as foreign nations. Your 
Lordſhips having heard counſel on this point of juriſdiction, order- 
ed informations to be given in by both parties; and the following 
is ſubmitted on the part of his Majeſty's Advocate, the proſecu- 
tor. , | 
The preſent queſtion is of the greateſt importance, not only to the 
kingdom of Scotland, and to both the united kingdoms, but to 
criminal law in general. As the puniſhment of crimes 1s indiſpen- 
fibly neceſſary for the preſervation of good order and the peace of 
ſociety, every attempt to withdraw criminals from a fair and im- 
partial trial muſt be attended with the worſt of conſequences. It 
is a matter of the greateſt importance in all countries, that it ſhould 
not be difficult to bring criminals to juſtice; and a facility of eſca- 
ping the puniſhment their crimes deſerve, muſt be entirely ſubver- 
ſive of good government.. Your Lordſhips, therefore, will conſider 
this queſtion with that attention which it deſerves, and will not al- 
low the pannel to eſcape from juſtice, unleſs it is clear that you 
have no power to try the crime he has committed. 

As this is a queſtion of criminal juriſdiction in general, ſo it falls 
to be determined rather from the general principles of criminal laws, 
than from the particular conſtitutions of any country. In handling 
this queſtion, therefore, the proſecutor ſhall, in the firf place, con- 
ſider the general principles of juriſdiction; in the ſecond place, he 
ſhall lay before your Lordſhips ſuch authorities as he has diſcovered 
from the laws of different nations on this ſubject; and, /afly, ſhall 
return anſwers to the arguments that have been RR: on the part 

of the pannel. 

All juriſdiction, both civil and criminal, was: r in its firſt 
idea ſtrictly territorial. Judges were appointed in every nation to 


try cauſes and crimes which took their riſe within their own juriſ- 
| diction; ; 
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diction; and at that time it would have been reckoned as much 
beyond the power of a civil judge to determine any queſtion ari- 
fing in a foreign country, as for a, criminal court to try a crime 
committed extra territorium. This rule, however, has been long 
reckoned abſurd in civil caſes. It is certainly contrary to every 
princif le of law and equity, that a man, after entering into the 
moſt ſolemn covenants and agreements, and perhaps receiving value 
from the other party, ſhould, by flying into another kingdom, 
ſcreen himſelf from performing what is incumbent on him; or, 
that, after borrowing ſums of money, he ſhould, by carrying off 
his goods into another country, put it out of the power of his cre- 
ditors to operate payment. For theſe reaſons, it has long ago been 
introduced into the laws of all civilized nations, that action is ſuſ- 
tained againſt every perſon where-ever he or his goods are found, 

for performance of any contract or agreement he has entered into 
in any foreign country. 

This is particularly the caſe in Scotland. The court of ſeſſion 
long ago ſaw the inconveniencies attending the ſtrict idea of terri- 
torial Juriſdiction ; and therefore reſolved to ſuſtain action upon 
civil cauſes taking their riſe in a foreign country, in all caſes where 
the defender or his goods could be found in Scotland. In England 
too, where the common law is adhered to with a ſcrupulous exact- 
neſs, the neceſſity of a remedy for the above evil became long ago 
apparent; and a curious enough method was fallen upon to recon- 
cile it with the ideas of territorial juriſdiction. In every civil 
cauſe, the ground of action muſt, by the common law, be ſet forth 
to have happened in ſome county within the kingdam of England ; 
and to obviate this difficulty, foreign contracts, &c. are laid in the 
libel to have happened, for example, at Paris in the county of Mid- 
dleſex; and which alledgeance is not allowed to be traverſed. 

The caſe is preciſely the ſame in criminal juriſdiction. Judges 
were at firſt appointed to try.crimes committed within their terri- 
tory ; and the original idea was, that they could not judge of any 
thing that happened beyond the bounds of their juriſdiction. This 


idea, however, ſoon came to be changed. It was contrary to every 
| principle 
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principle of law, equity, and common ſenſe, that one who had 
been guilty of the moſt atrocious crimes ſhould, by flying into an- 
other country, eſcape the puniſhment he deſerved, and live upon 
what he had acquired by ſuch flagitious actions. This was not on- 
ly unjuſt to the perſons he had wronged, and to the nation where 
he had committed his crimes, but likewiſe the country into which 
he fled had a ſtrong intereſt to prevent ſuch criminals from coming 
amongſt them, and to bring them to juſtice. For, in the firſt place, 
there was a danger that they might repeat the ſame crimes they 
had formerly. been guilty of ; and, ſecondly, they might tempt o- 
ther people to follow their example. 

The great object of puniſhment is not ſo much to wreck revenge 
upon a criminal, as to deter others from committing the like crimes 
in time to come. The taking vengeance for the crime committed, 
no doubt, principally belonged to the country where it was perpe- 
trated ; but the other great end of puniſhment principally affected 
the country into which the criminal had: fled, as it might tempt o- 
ther people to follow his example, if they ſhould ſee a criminal li- 
ving free and undiſturbed, enjoying the fruits of his villany. For 
theſe reaſons it was early introduced into the laws of all civilized 
nations, that judges might try crimes committed in foreign coun- 
tries when the criminals fled into or were catched within the 
bounds of their juriſdiction. The memorialiſts ſhall point out to 
your Lordſhips ſome authorities in ſupport of this doctrine. 

* Quzſtiones eorum criminum, quz legibus, aut extra ordinem 
coercentur, ubi commiſſa vel inchoata ſunt, vel ubi reperiuntur, 

* qui rei eſſe perhibentur criminis, perfici debere, ſatis notum eſt ;” 
Ly 1. Cod. Ubi de criminibus agi oporteat. Non eſt dubium, 
gmquin cujuſcunque eſt provinciz homo qui ex cuſtodia producitur, 
6 debeat is qui ei provinciæ præeſt, in qua provincia 

agitur;F L. 11. Dig. De cuſtodia et exhibitione reorum. | 


; Congruit bono et gravi præſidi, curare ut pacata atque quieta 
* provincia fit quam regit, qued non difficile obtinebit, f ſollicite 
agat ut malis hominibus provincia careat, eoſque conquirat ;” 
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L. 13. Dig. De officio præſidis. And the lame doctrine is laid 
down in the third law of that title. 

Sande, in his Deciſiones Friſicæ, book 1. title 1. def. 6. ubi de crimine 
agi oporteat, is very clear and explicit upon this point. He mentions 
a caſe of a Frizelander who had committed a murder in Frizeland, 
and fled to Dunkirk, where he was guilty of other crimes ; and ha- 
ving been at length apprehended, was ſent back to Frizeland by the 
magiſtrates of Amſterdam, who had taken him. This criminal 


was indicted at the inſtance of the public proſecutor for different 


crimes, ſome committed in Frizeland and others in Ameland; as 
to the laſt of which he declined the juriſdiction of the court, as 
theſe crimes were not committed within their juriſdiction. Sande 
gives his own opinion inthe following words: In criminalibus enim 
forum competens eſt, non tantum ubi reus crimen admiſit, vel 
© ubi lis inchoata aut conteſtata eſt, ſed etiam ubi reus domicilium 
habet, vel ratione habitationis vel originis; gun et ibi ubi depre- 
% benditur, etiamſi ibi dumicilium non habeat ; unde vulgare dictum, 
« Ubi te inveniero, ibi te judico. Vigor enim diſcipline publicæ 


© exigit, ne maleficia maneant impunita, utque tranquillæ et pa- 


8 


catæ fint provinciæ, ac improbis et malis hominibus purgen- 
tur.“ | | 
He then goes on to mention the opinion of ſome people, who 
thought that the delinquent ought to be ſent to the place where he 
committed the crime, and adds: Quae opinio admitti poteſti, quando 
uterque judex eft ſub uno eodemque principe ve! republica; at, inter duos 
principes, vel liberas reſpublicas, par in parem non habet ejuſmodi remiſ- 
ſionis imperium; et 1deo ſantes eo loci puniuntur ubi inveniuntur. For 
theſe reaſons he adds, that the declinature was repelled, and the 
pannel was convicted and executed. In the ſame place he mentions 
another caſe, of a man who had committed two murders in Ame- 
land, for which he was tried and beheaded in Frizeland. 
To the ſame purpoſe Huber gives his opinion; in his treatiſe De 
jure civitatis, lib. 3. cap. 3. par. 13. he ſays, Denique ad hunc locum 


delicta referuntur, quae tam ratione loci quo crimen admiſſum, quam per- 
| of ſonarum 
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ſonarum judicantur, ſcilicet ubicunque deprehenſi ſunt, maxime tamen 
ubi deliquere puniendi facinorgſi. 
Carpzovius, in his Practica nova rerum criminalium, pars tertia, queſt. 
110. par. 8. ſays, © Triplex meo judicio conſtitui poteft forum in cauſis 
: * riminalibus, nempe domicilii, delicti commiſſi z, et deprehenſionis rel 5. - 
" "oe enim delmquens hodiernis moribus convenire, et contra eum inquiſi- 
* toric, aut per viam accuſationis procedi, ubi domicilium habet, vel ubi 
e delictum fuit perpetratum, vel in loco ubi deprehenſus eſt.” And 
in the 69. 70. and 71. paragraphs of the ſame guef?. he repeats the 
ſame opinion, and declares, that it is agreeable to modern practice. 
Matheus, in his commentary upon the 48th book of the Pandects, 
| : tit. 13. cap. 5. F. 4. ſays: © Sortitur autem forum reus, non ſolum ub: 
i « deliquit, Jed et ub: domicilium habet, et ubicunque reperitur.” He 
then goes on to refute the opinion of Accurſius, who thought that 
criminals could only be puniſhed where they were apprehended, in 
caſes where they were vagabonds, and had no certain habitation ; 
and then he adds: Nos affirmamus, ex L. 1. Cod. Ubi de crimine, que 
ſimpliciter et fine diſtinctione docet, reos ubi reperiuntur accuſari poſſe; 
and in the ſame place he inſiſts upon this doctrine more at length. 
Tho' the counſel for the pannel was pleaſed to aver, That the 
idea of trying crimes committed in a foreign country, was totally 
unknown in the law of England, your Lordſhips will find, that the 
ſame idea long ago took place in that country. Wales was for- 
merly a ſeparate and independent kingdom, until it was brought 
under ſubjection to England by Edward the Firſt. By the fatutum 
Walliæ, paſſed in the twelfth year of his reign, it is enacted, © That the 
Welſh ſhall ſtill enjoy their own laws, with ſome corrections which 
had been made upon them by the King and his Nobles.” At this 
time the two kingdoms were preciſely in the ſame ſtate that Scot- 
land and England now are, ſubject to one Sovereign, and governed 
by their own laws. By the act of the 26th Henry VIII. cap. 6. F. 6. 
it is enacted, That it ſhall be competent for the juſtices of jail- 
delivery, and of the peace for the counties of England bordering 
upon Wales, to inquire into, and to try all crimes, felonies, &c. 


committed within the kingdom of Wales, in the ſame manner as 
| if 
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if theſe crimes had been committed in the counties for which the 
aforeſaid judges had their commiſſion;“ and particular directions, 
are given for that purpoſe. It is true, that the next year the laws 
and liberties of England were communicated to the Welſh, and 
particular judges are now appointed for trying crimes in that king- 
dom; but the act above quoted will ſatisfy the court, that the ex- 
tention of juriſdiction contended for, had made its way into Eng- 
land, at a time when Wales was preciſely in the ſame ſituation with 
regard to that kingdom that Scotland is now. 
Another ſtatute to the ſame purpoſe was paſſed in the fourth 
year of the reign of james I. He had by this time ſucceeded to 
the crown of England by the death of Queen Elizabeth; and it 
became the object of the legiſlature, to aboliſh all laws tending to 
maintain hoſtile principles betwixt the nations. The firſt act of the 
fourth year of that King's reign, in the fir/? place, repeals ſeveral 
of theſe hoſtile laws; then gives an indemnity for crimes committed 
on the borders before the King's acceſſion ; and then it is enacted, 
par. 27. That all crimes, and theft among the reſt, “ committed 
* fince his Majeſty's coming to the crown of England, or hereafter 
to be done or committed by any of his Majeſty's natural-born 
** ſubjects of this realm of England, or the dominions of the ſame, 
** within the realm of Scotland, or the dominions thereof, and the 
* acceſlaries of and to the ſame, ſhall be from henceforth inquired 
© of, heard, and determined before his Majeſty's juſtices of aſſize 
or his commiſſioners of Oyer and terminer, or goal-delivery, be- 
* 1ng natural-born ſubjects within this realm of England, and none 
other, by good and lawful men of the counties of Cumberland, 
„Northumberland, Weſtmorland, or any of the ſaid counties, at 
* the election of the ſaid juſtices of aſſizes, or commiſſioners, in 
like manner and form, to all intents and purpoſes, the alterations 
* hereatter in this act expreſſed only excepted, as if ſuch offences 
had been done and committed within the ſame {hire where they 
* ſhall be fo inquired of, heard, and determined, as is aforeſaid.” 
The act then proceeds to give directions for carrying this law 
into execution ; and, among other things, it is provided, That the 
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crime ſhall be laid in the indictment to have been committed with- 
in the kingdom of Scotland, according to the truth, and not in 
the county where the trial was brought. By the act 22. of the 13th 
and 14th of Charles II. a fund is provided for keeping a certain 
number of men for ſearching out and apprehending thieves upon 
the borders, and bringing: them to juſtice: And, for that purpoſe, 
the act appoints the above-ſtated act of James I. to be revived and 
put into execution. This act of Charles II. is continued from time 
to time by a number of different ſtatutes ; and at laſt it is made 
perpetual by the 42d act of the 31ſt of George II. 

The memorialiſt does not pretend to underſtand the law of Eng- 
land ; nor can he ſay with certainty, whether this act of James I. 
is yet in viridi obſervantia; or if many caſes have of late occur- 
red in which it has been tried; but he knows of one caſe that 
happened about three years ago on the eaſt border, which has very 
much that appearance. A ſhop in Kelſo, belonging to one Fraſer, 
was broke, and a quantity of goods ſtolen out of it by one Alder 
an Engliſhman near Hexham in Northumberland. Fraſer, after 
much inquiry, found out Alder to be the thief, and part of the 
goods were found in his poſleſhon. The. juſtice of peace bound 
over Fraſer to proſecute, and took bail from Alder for his appear- 
ance. He was accordingly indicted at the next aſſizes at Newcaſtle, 
but did not think proper to appear; and therefore ſentence of out- 
lawry was pronounced againſt him, and his bail-bond was forfeit- 
ed. When this caſe was mentioned at the hearing before your 
Lordſhips, it was ſaid, That it could be of no authority, becauſe 
this crime did not come to a trial. Notwithſtanding this, the me- 
morialiſt apprehends, that this caſe ſhows the idea the judges of 
England entertain of this point of juriſdiction. If it be clear, that 
no judge can try a crime committed without the bounds of his ju- 
riſdiction, the judges at the aſſizes would neither have pronounced 
ſentence of outlawry againſt this man, nor forfeited his bail-bond ; 
for the memorialiſt apprehends, that no court can even pronounce 
a ſentence for contumacy, in a caſe in which it is clear, that they 


themſelves have no juriſdiction. Theſe acts, however, will fatisfy 
your 
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your Lordſhips, that the Engliſh, as well as other nations, have a- 


dopted the equitable principle that is now maintained. 

That the ſame opinion has made its way into the criminal law 
of Scotland, appears from the authority of Sir George M*Kenzie, in 
his Criminals, part 2. title 2. par. 1. and 2. He firſt diſtinguithes 
the different fora where criminals may be tried into the forum de- 
licti, the forum origins, and the forum domicilii. And thereafter, in 
paragraph 2. he ſays, © The reaſon why the judges of that place 
* where the delinquent dwells is judge competent to the trial of 
4 the crime, is, becauſe it is fit that the judge purge his own bounds 
and territory of evil doers and malefaRors, leſt they affect o- 
„ thers by their example, or fall themſelves to commit the like 
* crimes there alſo.” He then goes on to repeat and enforce the ſame 
doctrine; and then he takes notice of a diſtinction maintained by 
Calderas, That, in caſes where both the place of the criminal's re- 
ſidence, and the place where the crime was committed, are ſubject 
to the ſame prince, tho' the juriſdiction be under different private 
judges, and the private territories different, the judge of the place 
where the delinquent dwells may try a crime commutted without 
his own territory, but not otherwiſe. This diſtinction, however, 


Sir George condemns, and inſiſts upon the rule in general, for the 


reaſons laid down 1n the above quotation. 

The reaſons and authorities above ſtated demonſtrate, that the 
criminal judges of any country have a power to try crimes com- 
mitted without their own territory, when the delinquent is appre- 
hended within it. Though, therefore, the pannel had committed 
a murder in England, or any other crime that was begun and ended 
in that kingdom, your Lordſhips have undoubtedly a juriſdiction 
to try him for that crime. The memorialiſt, however, has no oc- 
caſion, in the preſent caſe, to plead the point ſo high; becauſe the 
crime with which the pannel ſtands charged was not conſum- 
mated and ended in England, but is a crimen contmuum, which 
was begun in England, and ended in Scotland. The pannel laid 
hold of the mares in queſtion in England, and immediately carried 


them over the border; and, when he was apprehended in Scotland, 
C he 
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he had them in his poſſeſſion, and was making off with tliem to dif- 
poſe of them for his own behoof. The crime, therefore, was not 
ended, when he had taken poſſeſſion of the mares in the neigh- 
bourhood of Carſlile; but, after he entered Scotland, he was ſtill 
carrying on the ſame crime, and was guilty of it every moment till 
he was apprehended, by having the ſtolen mares in his poſſeſſion, 
and carrying them off, in order to diſpoſe of them for his own be- 
nefit. As therefore he committed the crime of theft within the 
territory of this court, your Lordſhips undoubtedly have a juriſ- 
diction to try him for that crime. This doctrine is ſo clear and 
convincing, that it is hardly neceſſary to quote authorities in ſupport 
of it. The memorialiſt, however, will lay before the court the opt- 
nions of ſome criminal lawyers upon that ſubject. 
Carpzovius, in the place above quoted, par. 23. ſays: Ex qua 
deciſione porro ſequitur, ubi delictum in diſtinctis territorus fue- 
* rit conſummatum, utriuſque territorii dominum judicem delicti 
* eſſe competentem, eatenus nempe quatenus crimen in ſuo terri- 
* torio perpetratum et conſummatum fuerit.” 

Mattheus, in the title above quoted, par. 8. gives his opinion in 
the following words: Sed quoniam diviſis territoriis pernicioſior 
* opinio invaluit, non immerito quæritur cujus eſt animadverſio, fi 
* exempli gratia, alibi tormentum excuſſum, alibi transfixus homo 
“ ſit, alibi falſum inſtrumentum ſcriptum, alibi productum fit, fi 
alibi raptam, alibi ſtupraveris, alibi vinctum, alibi ſpoliaveris, et 
recte reſponſum judico, ab interpretibus in omnibus hiſce exem- 
plis, utriuſque territorii judicem animadvertere poſſe.“ 
Sir George M'Kenzie is {till more explicit upon this point; in the 
title above quoted, par. 1. he ſays, Not only where the crime 
* itſelf was fully committed, may it be tried, but where any part 
« of it was committed; and therefore a thief may be judged, not 
* only where he firſt broke the houſe, but by the judge of that 
* place where he was taken with the things ſtolen.” And after- 
wards, he adds, © For with us, where-ever a thief is taken with a 
“ fang, he may be hanged.” Agreeable to theſe authorities is the 
practice of the court, in caſes where crimes are committed, partly 

at 
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at land, and partly on the ſea. The high admiral is his Majeſty's 
lieutenant upon the ſeas; and, in many caſes, his juriſdiction is 
excluſive of that of any other court. In ſeveral trials that have 
been brought before the Court of Juſticiary, for crimes committed 
upon the ſeas, the juriſdiction of the court has been declined ; and 
this declinature has ſometimes been ſuſtained. But where the crimes 
charged were of the nature of crimina continua, committed partly 
upon land, and partly upon the ſeas, your Lordſhips always ſuſtain- 
ed your own juriſdiction. Many deciſions might be quoted to this 
purpoſe ; but it is unneceſſary to take up the time of the court up- 
on a point that is ſo clear. Your Lordſhips will remember, particu- 
larly, the caſe of Gray and Jacobina Moir, the caſe of Johnſton and 
others, for plundering a ſhip in the harbour of Anſtruther ; and 
the caſe of Robert Forſyth, and others, tried at the circuit-court at 
Aberdeen in May laſt, for robbing a ſhip lying in the harbour of 
Down of a quantity of meal, 

Theſe reaſons and authorities will ſatisfy the court, that the pan- 
nel may be tried before your Lordſhips for the crime with which 
he ttands charged; and the memorialiſt ſhall now take notice of 
the arguments that have been pleaded for the pannel in bar of this 
juriſdiction. And, 

Imo, It was aſked, By what law the pannel is to be tried? Whe- 
ther by- the laws of Scotland, or of England? That the criminal 
laws of the two kingdoms are different in many particulars: That 
ſome things are crimes in the one kingdom, which are hardly pu- 
niſhable in the other: That the puniſhment of the ſame crimes is, 
in ſome caſes very different, in the different kingdoms : That your 
Lordihips are not ſuppoſed to underſtand the laws of England ; nor 
are you intitled to judge by . them; and that it would be hard to 
try the pannel by the laws of Scotland, when he has not offended 
againſt them. | | | 
Ihe pannel is to be tried, as the ſtile of our indictment runs, by 

the laws of God, of this, and all other well governed realms. No 
crimes can be tried in this manner, but what are puniſhable by the 
laws of Cod and man. Statutory or local crimes cannot be tried 
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by the judges of a foreign country; but murther, robbery, horſe- 
ſtealing, &c. are capital crimes all the world over; and the forms 
of trial are ſo ſimilar in the two kingdoms, that the pannel can 
ſuffer no injuſtice by a trial in either. This inconveniency is par- 
ticularly guarded againſt in another caſe. After the acceſſion of 
James I. to the crown of England, ſtatutes were made both in Eng- 
land and Scotland for delivering up criminals that ſhould fly from 
the one kingdom to the other; and, in both of theſe acts, it is 
provided, That this can only be done when the crimes with which 
the fugitives are charged are crimes in both nations. In the ſame 
manner, it is only ſuch crimes as are equally puniſhable in both 
kingdoms that can be tried by the judges of either; and horſe- 
ſtealing is certainly one of the number. 240, The difficulty in- 
ſiſted on does not hit the preſent caſe; becauſe the pannel has been 
guilty of horſe-ſtealing in Scotland as well as England, as has been 
already pleaded. He can therefore EINE be tried by the 
laws of Scotland for that crime. 

2do, It was much inſiſted on, that duch a juriſdiction cannot be 
in the court, becauſe your Lordſhips have no power to explicate 
it: That you cannot compell Engliſh witncfles to appear to give 
their evidence either for or againſt the pannel; and therefore, in 
many caſes, it may be impoſſible to carry on ſuch a trial, 

I, This argument, when taken in the ſtrongeſt light, only ſhows 
that there may ſometimes be difficulties in explicating this juriſdic- 
tion; but it does not follow that your Lordſhips have no ſuch juriſ- 
dition. There are many caſes, in which the Court of Juſticiary 
and other courts have an undoubted power to judge in certain 
cauſes; yet it may be often impoſhble for them to explicate that 
power. Engliſh witneſles are neceſſary in many criminal trials, and 
yet your Lordſhips have no power to enforce their attendance; ſup- 
poſe a crime is commit ed on the Scots {ide of the border, and that 
all the witneſſes are Engliſhmen, who happened to be accidentally 
preſent, your Lordſhips cannot force theſe witneſles to attend; and 
yet the juriſdiction of the court will not be diſputed: Your Lordſhips 
have a power of tranſporting to America; and yet the criminal 

may 


I 

may eſcape from the ſhip after he has left Scotland, or he may re- 
turn to England or any other country, and you have no power to 
touch him. The court of ſeſſion has an undoubted juriſdiction 
in certain foreign matters; and yet it is not in their power to force 
witneſſes in a foreign country to give their evidence, or to produce 
writings that may be neceſſary in the cauſe. If the witneſſes can- 
not be brought, the trial cannot proceed; but this does not demon- 
ſtrate that your Lordſhips have not the juriſdiction. 

2do, Many caſes have occurred, in which Engliſh witneſſes have 
been neceſſary; but no inſtance can be given of any trial's being 
ſtopped by their refuſing to attend. Few people will refuſe to appear 
on ſuch an occaſion, either for or againſt a pannel; and, if they 
are backward, the juſtices of peace of England are always regdy 
to compel them. The way commonly practiſed, 1s, that on an ap- 
plication to the juſtice by any Scots judge or magiſtrate, ſetting 
forth, that ſuch a witneſs is neceſſary at ſuch a trial, the juſtice 
ſends for the witneſs and obliges him to enact himſelf, under a pro- 
per penalty, to appear at the trial to give his teſtimony. This is a 
practice in viridi ob/ervantia, of which many inſtances can be given. 
Engliſh witneſſes are frequently ſeen in the high Court of Juſticiary ; 


but this muſt naturally happen much oftener in the circuit-courts - 


held at Jedburgh and Dumfries. The memorialiſt will mention 
two or three caſes, which are known to ſome of your Lordſhips: In 
the trial of Fairbairn ſeven or eight years ago at Jedburgh 
for houſe-breaking, Engliſh witneſſes attended, and theſe were 
forced, by Mr Selby a juſtice of peace for Norchumberland, to enact 
themſelves to appear at the trial, at the deſire of the therift of 
Roxburgh. In the caſe of Nielſon, who was tranſported on a peti- 
tion in May laſt at Dumfries for ſtealing horſes from England, ſe- 
veral Engliſh witneſſes attended; and they were obliged by Sir John 
Eden, a Cumberland juſtice, to enact themſelves. In the trial of 
Douglas at Jedburgh laſt harveſt-circuit for horſe-ſtealing, a num- 
ber of Enghſh witneſſes appeared on the part of the pannei to 
prove his exculpation, f 
Neither is this done only out of courteſy, but a foundation may 
D 1 be 
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be diſcovered for it in the above quoted act iſt of the 4th of James I.; 
in the 32d and 33d clauſes) ĩt is ſet forth, that an act ſimilar to 
that above engroſſed was to be made in Scotland for trying there 
Scotſmen, who ſhould commit crimes in England and fly back in- 
to Scotland; and it is ordained, that on application from the party 
injured the Engliſh judges, magiſtrates, or juſtices of peace, ſhall 
bind over witneſſes, proſecutors, &c. to attend at the trial; and that, 
if they fail, their recognizances ſhall be forfeited in exchequer. Tho 
this act does not apply directly to this caſe; yet it is a very good 
foundation for a practice ſo reaſonable. The counſel for the pannel 
talked much of Magna Charta, and the great crime it was to force 
any Engliſhman out of the country without his conſent, unleſs by 
way of puniſhment. But the memorialiſt believes, that if a proſe- 


cution were brought againſt an Engliſh juſtice for ſuch a comitas 


to a ſiſter- nation, the judges would not think of inflicting any 
puniſhment ; or if complaints were brought againſt a ſheriff or juſtice 
of peace for following ſuch a practice in Scotland, your Lordſhips 
would not find ſuch complaint relevant. It may be poſlible that 
ſome juſtices may refuſe this piece of courteſy. But among ſuch a 
number as are in every county, ſome will always be found, who 
have regard enough for their neighbours to give them aſliſtance. 
It is clear therefore, that witneſſes can always be procured; and if 
every juriſdiction 1s to be cut down that ſometimes cannot be ex- 
plicated, it is believed very few will remain. | 

ztio, The counſel for the pannel talked of the articles of the 
union, as prohibiting trials of this kind. But your Lordſhips will 
pay no regard to that argument ; theſe articles do by no means re- 
late to caſes like the preſent; they only enact, That law-ſuits ariſing 
in Scotland ſhall not be carried into Weſtminſter-hall, nor thoſe a- 
riſing in England before the courts of Scotland ; but that as each 
nation preſerves its own laws, each of them too ſhall have ſeparate 
courts. | 

4to, Neititer is it at all to the purpoſe, what was mentioned 
with regard to the acts paſſed after the late rebellion, for trying the 
rebels in England. Theſe acts do by no means ſhow, that no 


crime 
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crime committed in the one kingdom can be tried in the other; 
they were made for a particular purpoſe. The trials, in caſes of 
treaſon, are very different from other trials; they are all carried on 
in the Engliſh form; the treaſons muſt be laid to have happened 
in a particular county, and muſt be tried by a jury of that county. 
As it would have been attended with great inconveniencies to have 
courts going up and down the whole kingdom to try the rebels in 
every county where they were guilty, power is given to his Maje- 
ſty to appoint his courts to fit at any place that is convenient for 
that purpoſe; and it is directed, that the treaſons ſhould be laid 
to have happened 1n the places where they were really committed, 
tho' not in the counties where they were tried: Beſides this, theſe 
acts demonſtrate, that courts may have a juriſdiction which they 
have not a certain power to explicate. There is no power given to 
the Engliſh judges by theſe acts to call witneſſes out of Scotland; 
and therefore their attendance was merely voluntary. 

It was admitted in the debate, That both in England and in 
Scotland, ſheriffs, or the ordinary judges of counties, have a power 
to try crimes committed within other counties; and it was ſaid, 
that many of the authorities quoted relate to provinces or ſub- di- 
viſions of the ſame empire, ſubject to the ſame prince, and govern- 
ed by the ſame laws. But your Lordſhips will obſerve, that moſt 
of theſe authorities relate to nations that are foreign with regard to 
each other. : 

If it 1s law, that a ſheriff can try a crime committed in a differ- 
ent county, the memorialiſt cannot ſee a ſolid reaſon why your 
Lordſhips, or any ſupreme criminal court, may not try a crime 
committed in a different kingdom. What is it that bars this power? 
It cannot be the ſtrict idea of territorial juriſdiction that has 
been ſo much talked of; for it is as adverſe to that idea, that a 
ſheriff ſhould try a crime committed in a neighbouring county, as 
that your Lordſhips ſhould try a crime committed in a neighbour- 
ing kingdom. A ſheriff has no direct authority beyond the limits 


of his county, more than your Lordſhips have beyond the limits 
| of 


of the kingdom. W. of che difference therefore muſt 
be, that a ſheriff can obtain the nid of the ſuperior courts for ex- 
plicating his juriſdiction, This: only an argument drawn from 
inconveniency, which, as has bin demonſtrated above, cannot be 
concluſive with regard t@ the point of juriſdiction ; becauſe many 
inſtances can be given, here hurts, both civil and criminal, have 
undoubted juriſdiction⸗ in caſes. in which they cannot be ſure of 
explicating that juriſdictien upon every occaſion. 

The memorialiſt has thus laid before your Lordſhips, at great 
length, every thing that:occurs to him upon this important point; 
and he can ſee no reaſon, why.you ſhould not ſuſtain the juriſdic- 
tion of the court. A contrary deciſion might be attended with the 

_ worſt conſequences to both parts of the united kingdoms. If cri- 

minals, by flying from the one to the other, can eſcape the puniſh- 
ment due to their crimes, it would make the counties on both ſides 
of the border very uniafe to live in. It is much for the intereſt of 
Britain in general, that fuch "things ſhould be prevented; and it 
can be attended with no bad conſequences to pannels, to be tried in 
a ſapreme court, either in England or Scotland, where they are ſure 
of meeting with impartial juſtice. If witneſſes cannot be procured 
either for the proſecutor or the pannel, the trial cannot go on; and 
then, the only conſequence will be, that the pannel muſt be ſent over 
to the place where he committed the crime, which the memorialiſt 
will admit, is in many reſpects the moſt convenient forum but what 
he maintains before your: Lordſhips is, that this is not the only 
forum, but that the criminal may hkeways be tried in the kingdom 
where he is apprehended ;. more eſpecially when, as in the preſent 


caſe, the ſtolen goods are fouls in his poſſeſſion. 
bn reel eren, &c. 
, PAT. MURRAY. 


